
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



732 MICHIGAN LA W RE VIE W 

Insurance — Non-Payment of Premiums— Forfeiture— Paid-up Pol- 
icy. — By the terms of plaintiff's life insurance policy if, after the payment 
of three annual premiums default in further payments occurred, then, upon 
surrender of the policy and demand made within six months a paid-up policy 
would be issued bearing a certain proportion to the original. Plaintiff paid 
three annual premiums, defaulted in further payments, and failed to sur- 
render his policy or make any demand within six months, but after a lapse 
of about two years, now brings action to enforce the issuance of a paid-up 
policy. Held, that he could recover. Washington Insurance Company v. 
Glover (1904), — Ky. — , 78 S. W. Rep. 146. 

The present decision follows, Insurance Company v. Jarboe, 102 Ky. 80, 
42 S. W. Rep. 1097, [80 Am. St. Rep. 343, which was a similar case holding 
time not to be of the essence of the contract and overruling prior Kentucky 
decisions on the subject. The authorities, however, are not agreed. In 
accord are Chase v. Phoenix Mutual Ins. Co., 67 Me. 85; Dorr v. Lane, 67 
Me. 438. Contra, Attorney-General v. Insurance Company, 93 N. Y. 70; 
Insurance Company v. Whitehead, 58 Miss. 226, 38 Am. Rep. i22 ; Knapp v. 
Insurance Company, 117 U. S. 411, 29 h. Ed. 960. 

Judgment— Action to Revive— Plea of Payment.— A third party to 
whom money was furnished by a judgment debtor to buy up a judgment 
secured an assignment of the judgment from the judgment creditor without 
knowledge on'his part of the circumstances and for a sum less than the face 
value of the judgment. In an action by the judgment plaintiff to revive the 
judgment, Held, such payment amounted only to a payment pro tanto. 
Dickerson v. Campbell, etal. (1904), — Fla. — , 35 So. Rep. 986. 

The court reasoned that as the sum paid was money of the debtor and paid 
by one acting as his agent, [it was the same as if paid by himself. No con- 
sideration sufficient in law exists for the surrender of the balance and the 
transaction is to be treated as a partial payment by the debtor. Deland v. 
Hiett, 27 Cal. 611. The only case we find directly in point is Shaw v. Clark, 
6 Vt. 507, 27 Am. Dec. 578, where the facts and conclusions are very similar 
to those in this case. 

Municipal Corporations— Contracts— General Liability for Local 
Improvements. — A city ordinance for a sewer construction provided that the 
contractor should have no lien on the city, in any event, above the amount 
provided to be raised for the improvement by general taxation; and the con- 
tract declared that the contractor should make no claim against the city, 
except for the city's share of the cost; and he agreed to take all risks of the 
invalidity of special assessments levied to pay the balance of the cost, but the 
city agreed, in case anysof the assessments were declared void, to levy a new 
assessment therefor. Certain of the assessments were declared void by the 
supreme court, which at the same time held that the ordinance under which 
they were levied was valid, so that new assessments might be validly levied 
thereunder. Held, that since the contractor could maintain mandamus to 
compel the city officers to levy such new assessment, their refusal to do so 
did not entitle him to sue the city in assumpsit therefor. City of Alton v. 
Foster (1904), — 111. — , 69 N. E. Rep. 783. 

The decision in this case is directly supported by City of Pontiac v. Talbot 
Paving Co., 94 Fed. Rep. 65, 36 C. C. A. 88, 48 h. R. A. 326, where the 
authorities are extensively reviewed. A distinction is to be drawn, however, 
between cases in which the city has refused to levy an assessment which it 
has power to levy, and cases in which the city has contracted to levy an 
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assessment which it has no authority to levy. In the latter case, even if the 
contractor has agreed to look exclusively to the assessment for his pay, the 
city is liable in assumpsit for the work performed. Maker v. Chicago, 38 111. 
266; Barber Asphalt Paving Co. v. Harrisburg, 64 Fed. Rep. 283; 29 L.R A. 
40; Louisville v. Hyatt, 5 B. Mon. 200; Fishery. St. Louis, 44 Mo. 482; 
Scofieldx. Council Bluffs, 68 la. 695. Also where the municipality has con- 
cealed from the contractor facts which would render the assessment unavail- 
ing. Chicago v. People, 56 111, 327. 

Public Officers— Right of Db Jure Officer to Compensation — 
Effect of Payment to de facto Officer. — Plaintiff and one De Long 
were rival candidates for the office of county superintendent of schools of 
defendant county. De Long, having been declared elected by the court of 
contest, took possession of the office on January 2, 1900, and performed its 
duties and received the compensation therefor until June 21, 1901, when final 
judgment in the contest, was rendered in favor of the plaintiff. Plaintiff now 
sues the county for the emoluments of the office for the time during which it 
had been filled by De Long. Held, that the county, having paid the de facto 
officer in possession of the office and before the contest was decided, could 
not be compelled to pay a second time. Brown v. Tama County ("1904) , — 
Iowa — , 98 N. W. Rep, 562. 

The question involved in this case has given the American courts a great 
deal of trouble and the decisions are irreconcilable. The Iowa court adheres 
to what it believes to be the weight of authority and is without doubt sus- 
tained by the greater number of cases. See Mechem, Public Officers, 
Sec. (32, and cases cited. The leading cases on this side are Auditors v. 
Benoit, 20 Mich. 176, 4 Am. Rep. 382; Dolan v. Mayor, 68 N. Y. 274, 23 Am. 
Rep. 168 ; and the doctrine has been quite recently reaffirmed in New York 
in Demarest v. New York, 147 N. Y. 203, 41 N. E. Rep. 405, and approved 
in South Dakota and Nebraska, in Chandlery. Hughes County, 9 S. D. 24, 67 
N. W. 946; State v. Milne, 36 Neb. 301, 19 L. R. A. 689. On the other 
hand, the opposite view seems to be in accord with the better reason and 
is supported by numerous authorities, some of which are quite recent. See 
Rasmussen v. Commissioners, 8 Wyo. 277, 45 L. R. A. 295, in which the 
cases are carefully reviewed ; State v. Carr, 129 Ind. 44, 13 L. R. A. 177; 
Carroll v. Siebenthaler , 37 Cal. 193; Philadelphia v. Rink, 2 Atl. Rep. 505; 
Andrews v. Portland, 79 Me. 484, 10 Am. St. Rep. 280 and note, in which 
the editor, Mr. Freeman, reviews the cases and convincingly supports the right 
of the de jure officer to recover from the municipality the salary for his entire 
term, without regard to the fact that a de facto officer has been in possession 
and has already been paid. The dissenting opinion of Judge Cooley in 
Auditors v. Benoit, supra, is to the same effect. 

Public Records— Photographs of Convicts— Surrender. — Roland 
Molineux in 1900 was adjudged guilty of murder in the first degree and sen- 
tence of death was pronounced against him. During his imprisonment at Sing 
Sing and before the granting of a new trial, which resulted in an acquittal, 
measurements and photographs were taken of him, which were sent to the 
superintendent of state prisons and placed in the collection which embraced 
similar data relating to criminals. Upon a motion by Molineux for a per- 
emptory writ of mandamus commanding the superintendent of state prisons 
to surrender the measurements and photographs to him, Held, that he was 
not entitled to the writ. In re Molineux (1904), — N. Y. — , 69 N. E. 
Rep. 727. 



